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Stockholm 21 January 2022 

Regarding the INTA draft report on the proposal for a Regulation 

on Foreign Subsidies 

The Confederation of Swedish Enterprise welcome the general appreciation that the 

Rapporteur expresses and the reasoning why the overall aim and design of the 

proposal is suitable.  

 

Like the Rapporteur, we believe that the proposed regulation fills an important regulatory 

gap. At the same time, it is very important to ensure that the regulation is proportionate and 

does not lead to undue administrative burden or constitute a barrier to trade.  

 

As expressed in the explanatory statement, a focus of the Rapporteur is the overall efficacy 

of the instrument, and to make sure the instrument does not lead to excessive administrative 

burden. This is the reason why the thresholds are suggested not to be lowered, as lower 

thresholds “would cripple the ex officio instrument and the capacity of the Commission to 

focus on the most distortive cases”. 

 

The Confederation of Swedish Enterprise would here like to draw the attention to the 

underestimate in the Commission’s impact assessment in relation to the suggested 

requirement to notify bids in large procurements. As we have described previously, the 

Commission bases its calculation on the number of contract award notices.  

 

Contract award notices are, however, not in itself a good proxy for the number of bids, as 

they include several contracts and several economic actors. The number of contracts, ie. 

number of companies that would be hit by this requirement, are in fact significantly higher, as 

our calculations show. The vast majority of companies hit by higher administrative burden 

and uncertainty are EU-based companies. This also means that the power of the ex officio 

instrument, that both we and the Rapporteur values highly, are in danger. 

 

We do not believe that the solution to this problem is to include a possibility to engage in pre-

notification discussions with the Commission or to make minor adjustments to the threshold. 

It is instead necessary to change the use of financial contributions to subsidies in the pre-

notification requirements. This would lead to a significant ease of burden on both companies 

and the Commission, to make sure that Commission can focus on the most severe cases. 

The following changes in the articles could be envisaged:   

https://www.svensktnaringsliv.se/english/swedish-enterprise-european-commissions-estimates-on-administrati_1172452.html
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Article 18 

(3) For the purposes of Article 19, a ‘notifiable concentration’ shall be deemed to 
arise where, in a concentration,  
 
(a) the acquired undertaking or at least one of the merging undertakings is 
established in the Union and generates an aggregate turnover in the Union of at 
least EUR 500 million; and  

(b) the undertakings concerned received from third countries an aggregate 
financial contribution foreign subsidy in the three calendar years prior to 
notification of more than EUR 50 million.  
 
(4) In the creation of a joint venture referred to in paragraph 2, a ‘notifiable 
concentration’ shall be deemed to arise where:  
 
(a) the joint venture itself or one of its parent undertakings is established in the 
Union and generates an aggregate turnover in the Union of at least EUR 500 
million; and  

(b) the joint venture itself and its parent undertakings received from third 
countries an aggregate financial contribution foreign subsidy in the three 
calendar years prior to notification of more than EUR 50 million.  
 

Article 22  

Aggregation of financial contributions foreign subsidies 

The aggregate financial contribution foreign subsidy to an undertaking 

concerned shall be calculated by adding together the respective financial 

contributions foreign subsidies received from third countries by all undertakings 

referred to in Article 21(4), points (a) to (e). 

 

Article 27 

(2) For the purpose of Article 28, a notifiable foreign financial contribution 
foreign subsidy in an EU public procurement procedure shall be deemed to 
arise where the estimated value of that public procurement is equal or greater 
than EUR 250 million.  
 

Article 28  

Prior notification of foreign financial contributions subsidies in the context of public 

procurement procedures 

 
(1) When submitting a tender or a request to participate in a public procurement 
procedure, undertakings shall either notify to the contracting authority or the 
contracting entity all foreign financial contributions subsidies received in the 
three years preceding that notification or confirm in a declaration that they did 
not receive any foreign financial contributions subsidies in the last three years. 
Undertakings which do not submit such information or declaration shall not be 
awarded the contract.  



3 (5) 

 

(2) The obligation to notify foreign financial contributions subsidies under this 
paragraph shall extend to economic operators, groups of economic operators 
referred to in Article 26(2) of Directive 2014/23/EU, Article 19(2) of Directive 
2014/24/EU and Article 37(2) of Directive 2014/25/EU, main subcontractors and 
main suppliers. A  
 

[…] 

 
(5) Where the undertaking, economic operators or groups of economic operators 
referred to in paragraph 1 fail to notify a foreign financial contribution subsidy, 
or where such a notification is not transferred to the Commission, the 
Commission may initiate a review.  

(6) Where the Commission suspects that an undertaking may have benefitted 
from foreign subsidies in the three years prior to the submission of the tender or 
request to participate in the public procurement procedure, it may request the 
notification of the foreign financial contributions subsidy received by that 
undertaking in any public procurement procedure which are not notifiable under 
Article 27(2) or fall within the scope of paragraph 5 of this Article, at any time 
before the award of the contract. Once the Commission has requested the 
notification of such a financial contribution foreign subsidy, it is deemed to be a 
notifiable foreign financial contribution foreign subsidy in a public procurement 
procedure.  
 

Article 29  

Procedural rules applicable to the preliminary review and the in-depth investigation 

of notified financial contributions foreign subsidies in public procurement 

procedures  

(1) Articles 8, 9 (1), (3) and (4), 11, 12, 13, 14, 16 and 22 shall apply to notified 
financial contributions foreign subsidies in public procurement procedures.  
 

Article 32  

Fines and periodic penalty payments applicable to financial contributions foreign 

subsidies in the context of public procurement procedures 

 

Article 33  

Relation between procedures  

(1) A financial contribution foreign subsidy notified in the context of a 
concentration under Article 19 may be relevant and assessed again in relation to 
another economic activity.  

(2) A financial contribution foreign subsidy notified in the context of a public 
procurement procedure under Article 28 may be relevant and assessed again in 
relation to another economic activity.  
 

Article 42 

(b) the form, content and procedural details of notifications of foreign financial 
contributions subsidies in public procurement procedures pursuant to Article 28;  
 

Article 47 
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(2) This Regulation shall apply to foreign financial contributions subsidies 
granted in the three years prior to the date of application of this Regulation 
where such foreign financial contributions subsidies were granted to an 
undertaking notifying a concentration or notifying financial contributions foreign 
subsidies in the context of a public procurement procedure pursuant to this 
Regulation.  
 

 

In addition to this general remark on administrative burden, we have 

selected to comment on a number of the suggested amendments in the 

INTA draft report. 

 

We welcome in particular the following amendments: 
 
Amendment 2 - Addition to recital 14, and 
Amendment 20 – Article 3 
 
Clarifies that subsidies made by third countries which have in place a system of subsidy 
control similar to the EU state aid rules as a baseline should be deemed to be unlikely to 
distort the internal market. We believe this is in the spirit of equal treatment and can in 
general lead to more predictability and probably less administrative burden. It can also 
play a role in making sure this regulation does not lead to negative effects on trade. It also 
sends a clear message that this is not targeting third countries which have such a system 
in place. 
 
Amendment 3, and 
Recital 16 
 
It is a very reasonable and justified addition that the Commission should take into account 
the positive effects of subsidies granted to remedy a serious national or global disturbance 
of the economy, not least considering the Covid-19 experiences. 
 

Amendment 3 Recital 16, and 
Amendment 21 Article 3, and 
Amendment 22 Article 5 
 
The Commission should develop guidelines on the application of the balancing test. This 
has been one of our requests as well – the business community needs more clarity and 
predictability on how these assessments are to be made.  
 
Amendment 13 - Recital 43 a, and 
Amendment 50 
 
The possibility to engage in third country dialogue. The current proposal puts the entire 
burden and responsibility on the company receiving financial contributions or subsidies. It 
is reasonable to involve third countries to a larger extent. This suggestion can lead to 
more general and long-term improvements of the level playing field. 
 

 

We have concerns regarding the following amendments: 

 
Amendment 9 - New recital 32a), and 
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Amendment 37 – Article 19 
 

Regarding the ex-ante review mechanism for concentrations pre-notification consultations 

with the Commission to receive guidance on whether or not the formal thresholds for 
notification have been met. This is only suggested in relation to concentrations and not 
public procurement, where many more companies will be hit by uncertainty and 
administrative burden.  
 
We do not oppose this inclusion as such, but we fail to see how this can have a 
significantly positive effect on the administrative burden. The Commission can perhaps 
clarify how the key concepts are to be applied, but ultimately it is a question of whether the 
particular thresholds are met or not. To assess that, the collection of all relevant data 
within the entire company or group needs to be made, which entails the very 
administrative burden that are desirable to address. 

 
Amendment 18 
 
The additional text suggested should not be added, as the term financial contribution does 
not specify whether an economic interaction confers a benefit or not. That is to be 
determined at the next stage, whether or not a financial contribution confers a selective 
benefit and thus constitute a foreign subsidy. 
 

 

 

If any questions should arise on what has been described above, please feel free to get in 

contact. 

 

Stefan Sagebro 

Director - Competition and State Aid 

+46 8 553 43 101  

stefan.sagebro@svensktnaringsliv.se 

The Confederation of Swedish Enterprise is the voice of businesses in Sweden. We are 

Sweden’s largest and most influential business federation, representing 60 000 member 

companies in all sectors with almost 2 million employees.  
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